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________________________________________________________________________ 

In the autumn of 2015, in response to the government’s consultation on Post-Secondary 
Education labour law amendments, the Athabasca University Faculty Association 
(AUFA) was a signatory to the CAFA submission on PSLA labour amendments. AUFA 
also made a supplemental submission to address questions around the application of the 
Labour Relations Code to PSE. This submission is a response to the government’s 
“Faculty and Graduate Students Labour Relations Model Review Discussion Guide – 
2016.” What follows are AUFA’s responses to the questions posed in this Discussion 
Guide. 

 
1. In your opinion, is there anything problematic or do additional factors need to be 
considered in implementing the labour relations model described above in the public 
post-secondary sector? 

AUFA includes a number of full-time faculty members who live and work out of 
province, under Athabasca University’s “Telework Policy for Academic Staff.” It is 
critically important that changes to the existing labour relations model law not undermine 
our capacity to represent extra-jurisdictional faculty members. 

The issue of representation of extra-jurisdictional staff members has come up previously 
at Athabasca University. In CUPE Local 3911 v. Athabasca University Governing 
Council, [2005] Alta, LRBR 50, the Labour Relations Board held that Athabasca 
University tutors who lived outside the province were excluded from the CUPE 3911 
bargaining unit. This decision was based on section 2(1) of the Public Service Employee 
Relations Act, which excludes from its application any “person who is permanently 
employed outside Alberta by an employer.” 

We therefore argue that any new PSE labour legislation should not exclude out-of-
province employees, in order that associations such as AUFA may continue to represent 
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those members. The PSLA and the Labour Relations Code do not currently have any 
specific exclusionary clauses related to out-of-province staff members. 

2. Should faculty members and graduate students be subject to the essential services 
legislation? Why or why not? Is there anything further that needs to be considered on 
this issue? 

Yes, faculty members and other professional staff represented by our bargaining unit 
should be subject to the essential services legislation. The vast majority of AUFA 
positions do not meet the criteria of an essential service. However, there are situations in 
which an interruption of work could endanger personal safety and/or the health of the 
public. For example, Athabasca University employs several faculty members who 
conduct research in high-level security microbiological labs. These faculty researchers 
share the responsibility for handling emergencies in those facilities. Also, AUFA 
members include professional counsellors who work with at-risk students. A 
strike/lockout situation could increase the stress level of students who suffer suicidal 
thoughts. Counselling services cannot be suspended without endangering the health of 
those students. 

Essential services legislation, as described, is workable. The negotiation of an essential 
services agreement with the employer should specify the positions that are considered 
“essential.” Third-party adjudication of disputes around the essential services agreement 
is an important feature of this legislation that mitigates any risk of the employer abusing 
the definition of “essential services” for the sole purpose of diminishing the effectiveness 
of strike activity.  

3. What are your thoughts on which approach is best for determining the bargaining 
agent for faculty and graduate students? What rationale is used to support your 
choice? 

We believe that option (b), “deemed certification,” is the best approach. The fact that, in 
option (b), certification becomes subject to member choice is important because this 
satisfies the right to “freedom of association” guaranteed in section 2(d) of the Charter of 
Rights and Freedoms. Our understanding is that option (a) is probably unconstitutional, 
as it appears to violate that right. 

4. Are there other approaches that should be considered? 

At the Government’s Stakeholder Discussion on September 29, we heard the interim 
president of Athabasca University argue repeatedly that both options, (b) as well as (a), 
are unconstitutional and that decertification is the only constitutionally valid option. We 
strongly disagree with this position and wish to alert the Government to major unintended 
consequences that would result from decertification. 

Faculty associations legally exist because they are defined in the Post-Secondary 
Learning Act. As legal entities, faculty associations are parties to a range of contractual 
agreements, such as the Universities of Alberta Pension Plan (UAPP). The UAPP is a 
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private pension plan governed by a Sponsorship and Trust Agreement between four 
faculty associations and five boards of governors. Should one or more faculty 
associations be decertified and lose legal status, reconstituting the UAPP Sponsorship and 
Trust Agreement would be a complex and difficult process that could pose unintended 
financial and legal risks to all the parties. 

5. What are your thoughts on maintaining the board designation of academic staff 
members but providing for an appeal process? 

The Board of Governors of Athabasca University has abused its own designation policy 
for many years, and AUFA has won several grievances over questions of the exclusion of 
staff from the bargaining unit. The labour relations model provides an effective means to 
challenge the exclusion of positions from the bargaining unit. AUFA strongly supports 
labour board designation of academic and professional staff members, subject to an 
appeal process. 

6. Do you think the General Faculties Council should have a role in designation of 
academic staff members? Why or why not? 

The General Faculties Council should not have a role in designation. Section 26(1) of the 
PSLA stipulates that the General Faculties Council is “subject to the authority of the 
board.” Therefore, General Faculties Council decisions on designation could be 
overturned by the Board of Governors. Furthermore, as described in section 26(1), the 
powers of the General Faculties Council extend only to academic affairs, which centre 
around academic programs and policies. As constituted, the General Faculties Council is 
not intended to assume duties that are properly those of the employer. 

7. Is there some other body or mechanism other than the Labour Relations Board or 
General Faculties Council that is more appropriate to hear appeals from decisions to 
designate? 

No. 

8. Please provide any other comments on this topic. 

N/A 

9. Please provide your comments on the exclusion of managerial personnel from 
bargaining units. 

Our position is that managerial exclusions should be defined through collective 
bargaining, with the provision that disputes be referred to the Labour Relations Board. 

10. Should legislation specifically authorize the division of a bargaining unit into 
smaller units (e.g. librarians, teaching staff), and if so, in what circumstances and 
subject to what constraints, if any? 
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No. This should be defined through collective bargaining. 

11. Are there any subjects (e.g. tenure, academic freedom, pensions) that would not be 
appropriate for collective bargaining?  

There are no subjects that are inappropriate for collective bargaining. These items are 
already part of most collective agreements, including AUFA’s. We do not see any valid 
reason to remove these from the scope of collective bargaining. 

12. If so, what are they? Please explain. 

N/A 

13. Would you like to see specific enabling legislation that allows certain topics like 
tenure, promotions, and statutory rights within the governance process or academic 
freedom to be subject to some alternative negotiation model, outside of the normal 
processes of collective bargaining? 

No. Tenure and promotions, the right of academic staff to participate in the governance 
process, academic freedom, and other long-standing principles intended to safeguard the 
intellectual autonomy of university faculty are all best protected by means of collective 
agreements. There is a risk that legislation initially enacted to protect these well-
established principles could be amended in the future by a provincial government that is 
hostile to them. For example, the removal of tenure from state statute recently occurred in 
the State of Wisconsin. It is better to protect provisions necessary to the integrity of 
academic life by including them in collective agreements. 

14. If so, how should the scope of any special protections be defined? 

N/A 

15. If so, should it be required, or enabled with mutual consent?  

N/A 

16. How should any disputes about the scope of special protections be resolved so as 
not to impede free collective bargaining? 

N/A 

17. Please provide your comments on the transition process. 

AUFA prefers the “statutory reset option.” This seems to be the cleanest option of those 
provided. While, in theory, a faculty association should be able to successfully negotiate a 
transition period with its university administration, requiring that such a process occur 
leaves faculty associations vulnerable to administrators who may be unwilling and/or 
unable to negotiate in good faith. 
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AUFA and other faculty associations need a reasonably long transition period in order to 
prepare strike/lockout contingency plans and, in particular, to build up an adequate strike 
fund, which is needed so that members do not suffer undue financial harm in a protracted 
strike/lockout situation. We suggest that transition date be at least two years after the new 
legislation comes into effect. 

18. Is there anything else that should be considered as part of changes to the post-
secondary labour relations model? 

We have heard student representatives argue that strikes and lockouts should be restricted 
to certain dates so as to minimize disruption to students. We are opposed to placing such 
limitations on the right to strike, as these would enable the employer to gain an unfair 
advantage over the employees during a labour dispute. For example, restricting lockouts 
to the summer months would allow a university administration to avoid the cancellation 
of classes and the protests of angry students, while simply waiting for the employees 
(who are costing the university nothing, since they are not getting paid) to lose patience 
and settle for a weaker contract. Similarly, if strikes could legally occur only during the 
summer, they would basically hurt the employees more than the employer. Therefore, we 
argue that legislation should not place restrictions on strike/lockout dates. 

Respectfully Submitted,  

 

Dr. Lawton Shaw 

President, Athabasca University Faculty Association 
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